
nondiscriminatory.67 As discussed below, because the Telecom Rate has already been

established and upheld as just and reasonable, it is well within the Commission's authority to

apply this rate to any attachment used to provide a service other than, or in addition to, cable

television service.

D. The Commission has a duty under section 224 to identify the just and
reasonable rate applicable to attacbments used to provide VoIP.

The Pole Attachments Act provides that the Commission "shall regulate the rates, terms

and conditions for pole attachments.,,68 The statute, in tum, defines "pole attachment" in

relevant part as "any attachment by a cable television system" to a utility pole, duct. conduit or

right-of-way.69 An attachment by a cable system used to provide VoIP service is, therefore, a

pole attachment subject to Commission regulation. However, because the Commission has not

yet definitively classified VoIP as either an information service or a telecommunications service,

and because the Cable Rate is not the default rate in the absence of such determination, the result

is a significancga:p in the Commission's regulation of pole attachments. The Commission is

statutorily obligated to fill that gap by clarifying which pole attachment rate applies to VoIP

attachments.

Establishing that the Commission has jurisdiction over all cable attachments is only the

flfSt step in discharging its statutory obligation. As the Supreme Court observed in NCfA v.

Gulf, after determining that it had jurisdiction over commingled cable and internet services, the

Commission "then had to set ajust and reasonable rate.',70 Although the Commission has

67 47 U.S.c. § 224(b)(l).

68 47 U.S.c. § 224(b).

"47 U.S.c. § 224(a)(4), see also NCfA v. GulfPower at 333 ("[aJs we h..e noted, the Act requires the
FCC to regulate the rates, terms, and conditions for pole allBchments,' § 224(b), and defines these to include 'any
aUachmenl by a cable television system,' § 224(a)(4)").

70 NITA v. Gu!fPower at 337.
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asserted that the cable rate formula applies to commingled cable and certain internet services,7'

the Commission has yet to make a determination regarding the appropriate rate formula for

commingled services that include interconnected VolP. The Commission is therefore obliged to

clarify the applicable pole attachment rate for VolP.

E. Tht~ Telecom Rate is just and reasonable for cable VoIP attachments.

Cable companies defend the competitive advantage they enjoy by stating that the Cable

Rate has been uph(~ld as the "fully compensatory" and "just and reasonable" rate.n Their

argument is wholly irrelevant and misleading. In these cases, the courts have simply deferred to

the Commission to detennine the just and reasonable rate for commingled cable services. The

courts have repeat€:dly affIrmed, not limited, the Commission's discretion to apply a different

rate if it chooses to do SO.73 Indeed, on every occasion the courts have specifIcally

acknowledged that the Telecom Rate is just and reasonable.74 Today, the congruence of VolP

and traditional telephony. warrants that the Commission should choose regulatory parity, not the

perpetuation of an entrenched subsidy for a specifIc subset of competitive service providers.

71 It should be: noted that the Court jn NCTA v. GulfPower did not review the Commission's choice of the
cable rate for commingled cable and intemet service. The Court addressed "only whether pole attachments that
carry conuningled sen ices are subject to FCC regulation at all," not "the rate the FCC has chosen, a question not
now before us." Id. at 338.

n A NatiolUJl Broadband Plan/or Our Future, GN Docket No. 09-51, Comments of the National Cable and
Telecommunications Assocjatjon at 35 (filed June 8, 2009).

73 See. e.g., NCTA v. GulfPower at 338; Texas Util. Eke. Co. v FCC, 997 F.2d 925 (D.c. Crr 1993).

74 s~ AlabamlJ Power v. FCC, 311 F.3d at 1371 n23, citing In the Matter 0/Ala. Cable Teleeomm. An'n,
16 FCC Red. 12,209.149 ('''The FCC reached a perfectly loglcal conclusion when jt observed: "'Congress' decision
to choose a sHghtly different methodology, more suited in its opinion to telecommunications service providers, does
not call into question the constitutionality of the cable rate formula ... because both formulas provide just
compensation under the Fifth Amendment .... Congress used jts legislative discretion in deterrillning that cable
and telecommunications attachers should pay different rares."); Georgia Power v. Teleport Comm. Atlanta, 346 F.3d
1033 at 1047 (11 1ft crr. 2003) (holding that the Telecom Rate provjdes just compensation.
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F. Electricity consumers, many of whom do not subscribe to VoIP services,
must not be forced to subsidize cable giants like Comcast and Time Warner
Cable.

Perpetuating a competitive advantage for cable VolP relative to other competitive

telephone providers unjustifiably distons the market and inhibits competition. However, funding

this competitive advantage at the expense of electric consumers-particularly those who neither

have nor want VolP service-is outrageous and anything but just and reasonable from the point

of view of the consumer. The Cable Rate is inherently a subsidy rate fonnula because it does not

divide the cost of the common (i.e., so-called "unusable") space on the pole equally among all

attachers.7S As a result, electric utility customers are compelled to pay more than their fair share

of the costs of pole infrastructure.

Congress mandated in section 224(c)(2)(B) of the Act that any State seeking to preempt

the Commission's regulation of the rates, tenns, and conditions for pole attachments must certify

that it has authority to consider and does consider "the interests of the consumers of the utility

services.,,76 By establishing the consideration of utility consumer interests as a precondition for

State preemption of Federal pole attachment regulation. Congress made clear that it likewise

expects the Commission to take the interests of utility customers into consideration in regulating

pole attachment rates.

Electric utility service is not a convenience, but rather a critical component of modem

life. For the vast majority of Americans. electric service is a necessity, not an option. H cable

VolP providers arc: allowed to pay only the Cable Rate, a low-income or fIXed-income customer

75 The Commission's regulations define "unusable space" as ''the space on a utility pole below the usable
space, including the amount required to set the depth of the pole." 47 C.F.R. § 1.1402(1). The cable attacher pays
only a small portion of the entire cost of the pole, based only on the percentage of usable splICe it occupies. This
approach disregards that the cable auaeher, like any other user of the pole, needs the common space to maintain a
sufficient ground clearance as is required by applicable safety codes such as the NESC. The Telecom Rate,
although also a subsidy rate. at least allocates a portion of the common space among all attaching entities.

76 47 U.S.c. § 224(c)(2)(B).
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who does not want VolP service would effectively be forced to subsidize the cable company's

provision of high-end "triple play" video. internet, and VolP telephone services to users who

need no subsidy. In any event. it is inequitable to expect electric ratepayers to subsidize

participants in another industry. The Commission has a statutory obligation to prevent this

unjust, unreasonable, and unconscionable result.

G. .Applying the Telecom Rate to VolP is consistent with the section 706
mandate to promote broadband competition.

Section 706 directs the Commission to encourage the deployment of advanced

telecommunications capability in a manner consistent with "measures that promote competition

in the local telecommunications market ... .'077 As the Commission explained in its recent VolP

Discontinuance Order: "We also are guided by section 706 of the 1996 Act. which. among other

things. directs the Commission to encourage the deployment of advanced telecommunications

. capability to all Americans by using measures that 'promote competition in the local

telecommunications market. ..•78 Applying the Telecom Rate to all telephone providers under the

Commission's pole aUachmentjurisdiction. including cable VolP providers. will promote

competition by ensuring "regulatory parity among providers of similar services [and] will

minimize marketplace distortions arising from regulatory advantage.'·79

III. CONCLUSION

The Petitioners agree with Commissioner Copps that "[w]e all marvel at the tremendous

and transfocmative potential of lP services .... But to unleash the full potential of this new

technology and to ensure that these services succeed. we need rules of the road--clear.

n 47 U.S.C. § 157 nl.

78 Discontinuance Order at para. 13, quoting 47 U.S.C. § 157 nl.; accord, VolP LNP Order at para 29.

" VolP LNP Order at para. 17.
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predictable and confidence building.,,8o By clarifying the "rules of the road" regarding pole

attachment rates for VoIP, the ruling requested in this Petition will bring greater competitive

parity to broadband telephony markets, reduce disputes, and thereby help tap the full potential of

broadband VoIP.

Respectfully submitted,

~L.,........,----~--=--:-._c.-_ I
.-----Sean B. Cunningham 7'---

Hunton & Williams LLP
1900 K Street, N.W.
Washington D.C. 20006
(202) 778-2225

Counsel to Petitioners, American Electric
Power Service Corporation, Duke Energy Corporation,
Southem Company, and Xcel Energy Services [nco

Dated: August 17. 2009

80 Vonage Holdings Corp. Petition for Declaratory Ruling Concerning an Order ofthe Minnesota Public
Utilities Commission, we Docket No. 03-211. Memorandum Opinion and Order, Slalement of Michael K. Powel at
34 (2004). qffd, Minnesota PUC V. FCC, 483 F.3d 570 (2007).
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WASHINGTON, DC - riCTA's name-change - from the Nalional Cable Television Association to the National Cable &.
Telecommunlcattons Association -will become en-ectlve Tuesday, !ltay 1,2001. The change, IIrst announced in February, reflects
cable's transformation from a one-wayvldeo provider wa competitive supplier of advanced, two-way seMces, Including digl\al Video,
high-speed Internet, cable telephony and interactlve lV.

·Our new name beller reflects the Industry's changing landscape: said NCTA President & CEO Robert Sachs. 'Cable Is no longer
simply a prO¥1der of one-way video programming. Cable Is using Its broadband infrastructure 10 provide consumers With a competitiVe
choice ofenleftalnrnent, Information and telecommunlcallons sel\llces,"

Since passage of the 1996 Telecommunications Act-Intended to promote competition and Investment tn the telecommunications
market- the cable Industry has raised and Invested more than $45 billion for facilitIes upgrades tIlat make delivery of advanced, two­
way services possible. The Indusby currently serves more than 10 mUllan digital cable, four million cable modem and one million
cable phone customers.

NCTA also will re-launch its web site ~.ncta.com) May 1. The nwamped online resource wm provide the lalest Induslry Information
In a user-friendly fannat tor the Industry's customers, the media, NCTA members, ind other Interested parties,

The National Cable &Telecommunications Association (NCTA), formertv the National Cable TelevtslonAssoclatlon,ls the principal
trade association of the cable television Industy In the United States. NCTA represents cable operators seMng more than 90 percent
ofthe nallon's cable television househOlds and more than 150 cable program netw'orks. as well as equipment suppliers and
p~ders of other services to the cable IndUStry. In addition to o1I'erlng traditional video services, NCTA's members also provide
broadband semces such 8S high-speed Intamal access and telecommunlca1ions seMces suCh as local exchange telephone
seMce to customers across the Un1ted States.

Visit us at www.ncta.com for the latest Information about ttle cable IndUStry, Including recent press re leases,lnduslry stat!slics. NeTA
regulatory and court filings, cable's commitment to customer service, qualltv programming, education and technology Initlatlves, and
much more.
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JOHN SlIVE&

DnEcT (202) '71-n 12
joh" .. iv.tC d .... ,co,n,

Via First Class Mail and Email

Joseph R. Lawhon
Troutman Sanders,. LLP
600 Peachtree Street, NE
Suite.S200
Atlanta, GA 30308-2216

SUI T E 2 0 0 TEL i ~ ,'\ ~) '1 -:; .' - ..t : ~t ~ t

1919 PENNSYLVANIA AVF.NUE, N.W. FAX (;:l(~) "7,;-~ ,<,-J
IV'I>l;lKG, "". D.C. 20006-3402 www,dwl.'<>'"

December 12, 2008

Re: Georgia Power Pole Attachment Rental Rates and Survey

Dear Joe:

I am writing on behalfof the Cable Television Association ofGeorgia (UCTAG") and its
members. for clarification of the recent Georgia Power Company ("Georgia Power") pole
attachment rate notices and attachment count smvey sent to CTAG members, and to request
further infonnation concerning the same. For your reference, we have enclosed a sample fate
notice and attachment count survey sent by J. Darryl] Wilson on November I, 2008 and by Lan
Zhang on November 14, 2008. respectively.

First, on behalfofmy clients we want to express our appreciation that Georgia Power
requested teleconununications attachment usage data in advance ofbilling this year. I believe
this effort to establish a just and reasonable bill prior to invoicing is a step forward from Georgia
Power's past billing procedures. We do, however, have certain remaining concerns with both the
increase notice and attachment count survey which we have outlined for you in this letter.

Pole Count

The attached rate notices from Mr. Wilson provide for a cable rate ofSS.72. In order for
CTAG to verify whether these rates have been cakulated in accordance with Federal
Communications Commission ("FCC") regulations, please provide the total number ofpoles
solely owned by Georgia Power, the total number ofpoles jointly owned by Georgia Power and
the percentages ofjoint ownership (i.e., the pole equivalent number Georgia Power used to
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calculate its rates).! In addition, please confinn that the pole count includes all Georgia Power
poles used for distribution of any kind, regardless of their make or character, and that the COWlt
also includes all drop poles.

If we do not receive a current pole count from Georgia Power enabling us to verify the
cable rate oU5.n, we will advise CTAG members to continue to pay Georgia Power at the
2007-2008 rate 0[$5.62. After the parties mutually agree upon the appropriate rate, we can
mange any necessary ''true-up'' payment. Ofcourse, if Georgia Power's pole count data
otherwise supports the $5.72 rate, we will so advise our clients.

Telecom Rates

The attach(",d rate notices from Mr. Wilson provide for telecommunications mtes of
$14.83 and $13.70 for rural and urban areas, respectively. While CrAG members do not dispute
Georgia Power's rAght to implement a telecoJmmmications rate in accordance with 47 U.S.C.
§ 224{e), Georgia :f>ower has failed to provide sufficient infonnation in support of its 2009 rates
to demonstrate the average numbers of attaching entities justifies a departure from the FCC's
presumptions. Accordingly, it is unclear to us that youe telecommunications rates of$14.83 and
$13.70 for rural and urban areas are lawful. AJj you are aware, the FCC's decisions in Teleport
and in the Consolidated Order put the burden on Georgia Power to provide sufficient
information to rebut the FCC's 3 and 5 entity presumptions.2

As you kne,w, Georgia Power bas attempted to rebut the telecom rate attaching entities
presumptions man ongoing dispute with Comcast before the FCC.J In that proceeding, Comcast
explained in detail why Georgia Power's attempt to rebut the attaching entity presmnptions was
deficient under the FCC's rules and precedent in several ways.4 Th.at dispute remains pending
before the FCC. More recently, in a related lawsuit involving Georgia Power and Comcast, a

I 47 C-F.R. § 1.1404(j) ("A utility must $upplya cable television operator Or telecommunications carrier the
information required ill paragnph UU, (b) or (i) of this section, .. within 30 days ofthe request by the cable
television openllor or lelCC{)mmumcations carrier,").

2 See In re AmendmOll ofCommission '.J Rules (IN/ Policies Governing Pole Atlachl1lOlts, COl1.'lOlidated Panial
Older on Reconsideration, 16 FCC Red 12103,170 (reI. May 2S, 2001) C'Consolidated Order'), pelitw1I.S for
rM~'dt:nit:d, Sou.thern Company Services, Inc. v. FCC, 313 F.3d S74, S80 (D.C. Cir. 2002); Teleport
CommunicaJio1l.S At/alita, Inc. v. Gecrgia Power Compaff)', 0Tdcr on Review, 17 FCC Red 19859,12S (reI. October
8,20(2) C'Telepor('), o'zjJ'd, Georgia Power Co. v, Teleport CommwlicaJioM AtlanUl. Inc., 346 F.3d 1033 (11'" Cir.
2003).

~ Most recently, you provided the FCC with aD eight-page county-by-county list of attachments~ pole that
included the DIUQCS of l=ompanies attached to the specific: poles to which Comcast was attached Comeast Cable
CommunicaJiotU Managemt:nt. LLC Y. GeorgilJ Power Company, File: No. EBo07-MD-003, Response of Georgia
Power. Uhibit A, Attac:hment 7, pp. 57-64 (Response filed October 26, 2007).

4 Comeast Cable Comnnmicatlons Management, LLC y, Georgia PO't'I.·er Compalf)'. File No. EBo07-MD-003, Reply
of Comcast, pp. 12·19 (Reply filed November 15,2007).
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Georgia state court held that disputes concerning attaching entity counts affecting the telecom
rate should be resolved by the FCC.5

In light of the above, we have advised our clients, to the extent they provide
telecommunications services, to pay a telecommWlications rate of$8.65 in urban areas and
$13.05 in rural areas, with the same true-up procedures described above for the cable rate should
Georgia Powcr provide sufficient attaching entity survey data and the parties agree.

Notice ofTelecom Use

Finally, Gc:orgia Power's attachment count survey appears to ask cable operators to
infonn Georgia Power how many pole attachments are used to provide telecomrnwtications on a
county-by-county basis. We must infonn you that the FCC's roles only require cable operators
to notify pole owners when the cable operator begins to provide telecom service over pole
attached facilities:~ Furthermore, because it is not entirely clear to us what the attachment count
survey is asking our clients to certify to, we have advised CTAG members not to complete it but
instead to provide, in writing, the infonnation sought by Georgia Power in order to render an
accurate bill. Spedfica1ly, we are advising our clients to provide GPC with notice of
telecommunications service and the specific monbers of IOtal poles used to provide
telecommunications. As crAG members have done in the past. we have advised cable operators
to infonn Georgia Power of the counties in which any telecommunications service is located so
Georgia Power may conduct an a.ttaching entity survey for the relevant geographic area. We
ex~ that Georgia Power's bills will accurately reflect this infonnation once received from our
clients.

VoU' is Not Telecommunications

Finally,.we want to take this opportunity to remind you that crAG members are not
required to pay Georgia Power a te]ecom rate for VolP pole attachments. Only pole attachments
that are specifically~ to provide telecommunications service are eligible for the higher
telecom attaclunent rate. See 47 U.S.C. § 224(e)(I). Thus, regardless of the character of the
attaching entity, it is the actual use of a pole attachment to carry teleconununications services or
other services that determines the rate.

, Georgia Power Company v. Comcast Cable CommunicatiolfS ofPennsylvanta.. Inc., et aI., Special Master's
Proposed Finding offaca and Conclusions of Law, file Nos. 2006-CV-116060, 2007-CV-13S617, p. 13, '\I 27
(FullOn Cty. Sup. September 19, 2008) ("[TJhe- fCC, Dor this Court, should resolve !he specific calculations
including the manner c.fattachment, rares, and fonnulas, because the TelecommunicalioDS Act~ these issues
to the FCC.").

6 The FCC's Rules require cable operalOrs to notify pole ownen when the cable operalOr provides
telecommunications service. See 47 CF.R. § 1.1403(3).
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Interconnected VolP service has not been classified or defined by the FCC to be a
telecommunications service as defined in Sections 153 and 224 of the Federal Communications
Act, 47 U.S.C. §§ 153 and 224. Interconnected VolP service falls under Section 9.3 of the
FCC's Regulations, 47 C.F.R. § 9.3. The FCC has been considering the question of the
classification of VolP as either a telecommunications service or an information service in the lP­
Enabled Services rulemaking proceeding.7 Despite finding certain traditional social
telecommunications regulations (such as E911, CALEA, CPN1, and TRS) applicable to VolP,
the Commission has repeatedly held that its rulings in other proceedings do not in any way
prejudge the statutory classification ofVolP, and that it is in the lP-Enabled Services proceeding
where such a classification will be made. 8 The Commission has found that VolP services that
start and end as VolP and travel over the public Internet are not telecommunications services and
that calls that start and end on the PSTN but·are routed as VolP in the middle are
telecommunications services, but it has made no ruling as to Interconnected VolP, which starts
as VolP and is tenninated on the PSTN (or starts on the PSTN and is terminated as VolP).9
Furthermore, the. FCC has suggested that Interconnected VolP offered by cable may be
preempted from state regulation in lhe same way iliat Vonage's VolP service is preempted,10 and

, In Ihe Maller ofU'-ElIQbled Services, Notice ofProposed Rulemaking, 19 FCC Red 4863 (reI. Marcb 10,2004).

• E9// Requirements for IP-Enabled Service Provide", Fin! Report and Order and Notice of Proposed
Rulemaking, 20 FCC Red 1024~, 126 (leI. June 3, 2005) ("We find lhat reganI1c:ss of the regulatory cl....ific.tion,
the CommissioD MsODcil\ary jurisdictioD to promote public safety by adopting E911 rules for inten:oonected VolP
setYices. This Onler, bowever, in DO way prejudges how the Commission might ultimmly classify these
services:'); In Ihe Maller of Cammuniemians Assislance for Law Enforcemen1 Aa and Broadband Acce.. and
Services, Filst Report and Order and Further Notice of Proposed Rulemaking, 20 FCC Red 14989, "i4~ (reI.
September 23. 2005) (''Indeed, the Commissioo has yet to delermine the statutory classification of providers of
mterconnecled VolP for purposes of me Communications Act'1; Telecommunications Carri6n J Use a/Customer
Proprieltlry Network In/orman'on and Orlt". Customer In/oTnfaJwn, lP Enabled Services, Report and Order and
FNPRM, FCC 07-22, 1 54 (reI. April 2, 2007) ("Smce we have not decided whether interconnected VolP services
are telecommunicarkns services or information services 83 those terms are defined in the Act, nor do we do so
today, we analyze the issues addressed in this Onler under our Title I anciUary jurisdiction to encompass both typeS
of service."); See 00'0 Telecommunicalions Relay Services and Speecll to-Speech Services for IndividutJb wiJh
Hearing and Speech Di.robiliJie.t, Report and Onler, FCC 07-170. WC Docket 04-36, tn. 50 (reL Iune 15, 2007) (''The
actions we take today do not prejudge the Commissioo's ultimate classifICation of interconnected VolP service as •
"'"telecommUDications service" or as an ""information service" under the statutory definitions of those terms."); See
also Telephone Number Requirements for IP-Enabled Services Providers, Report and Order, Declaratory Rnling,
and NPRM, WC Docket 07-243, FCC 07-188, fn. 50 (reI. November 9,2007) ("We continue to consider whether
interconnected VolP ,...-vices are telecommunications setYices or information setYiees as those terms are defined in
the Act, and we do nol make thai determination today. See 47 U.S.C. § 153(20). (46) (defining "information service"
and "teleco.ID.mUDications service'1).

9 Petition for Declarcuory Ruling tAal pulver,com 's Free World Dialup is Neither Telecommunu.:atioru Nor a
Telecommuniemions Service, 19 FCC Red 3307, 1 2,0.3 (rei. February 19,2004); Petition for Declaralory Ruling
lhal AIM', Phone·",·Phone IP Telephony Servit·.. are Exempt from Access Charges, Onler, 19 FCC Red 74~7

(reI. April 21, 2004).

'0 In the Marter of V"nage Holdings Corp., 19 FCC Red 22404, ~ 32 (reI. NOIICmber 12, 2004) ("Accordingly, 10
the eXlenl other entities, 50ch as cable companies, provide VoIP services, we would preempt state regulation 10 au
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has continued to refuse to classify Interconnected VoIP as telecommunications service when it
asscssed USF contribution obligations on the service. II The Commission again pointed out the
current non-classified status of Interconnected VoIP in finding that telecommunications carriers
could interconnect with ILECs for the purpose ofproviding downstream interconnection to
entities providing interconnected VolP services to end_users. 12 The Commission repeated this
observation again this past July in a ruling on a retention marketing dispute between cable
Interconnected VoIP providers and Verizon, where it held that interconnected VoIP is still not
classified as telecommunications service despite the fact that its providers may lawfully obtain
numbering resoun:es. 1l Even more recently, the FCC noted that Congress recognizes that VolP
is in a separate service category from telecommunications services, referring to VoIP as "IP­
enabled voice senices" in new legislation.I'

Furthermore, as you may know the state of Georgia has preempted the regulation of VoIP
as a telecommunications service. The Georgia law states that the Public Service Commission
does not have "any jurisdiction, right, power, authority, or duty to impose any requirement or
regulation relating to the setting of rates or terms and conditions for the offering ofbroadband
service, VolP, or wireless service." OCGA § 46-5-222(a). VoIP is defined as "voice over
Internet protocol services offering real time multidirectional voice functionality utilizing any
Internet protocol."ld. § 46-5-221(2). Although the statute distinguishes between "VoIP" and

extent comparable to what we have done in this Order."), oifd, MiIlne.solo Public UliJiJie.s Commission el aI.• v.
FCC, Case Nos. 05-"'69 (8" Cir.2007).

II In Ihe MOller of Uni\>ersaI Service Contribwion Melhodology, Report and.Order and NPRM, FCC 06-94,1 56
(rel.Iune 27, 2006).

J1 Time Worner Coble Requesl for Declaratory RuJiIlg lhol CompetiJive Locol ErdJange Carriers May Obtain
Inlerconnection Under Section 2S1 of 1M CommlUlieations Aa of 1934, as Amended. to Provide Wholesale
Telecommunications Services to VolP Providers, Memorandum Opinion and Order, DA 07.709,1 17 (reI. March I,
2007) ("[T]be question conceming the proper statulOry classification of VolP remains pending in the lP-Enab/ed
Services doclreL j.

13 Bright House Networks et alv. Verizon, Memorandum Opinion and Order, FCC 08·159, fa. 91 (re1 June 23,
2008) ("... although the Commission bas not detemlined whether interconnec1eCl VolP service should be classified ..
a telecommunications service, and although only telecommunications carri"" are entitled lO obtain direct access lO
numbering resources, "[t]o lbe extent that an interconnected VolP provider is licensed or certificated .. a carrier,
thai carrier is eJigibk to obtain oumbering re50ore.. directly from NANPA, subject 10 all relevanl lUIes and
procedur.. applicable to carriers" (internal citations omined).

.. In the Maller ofImplemenlotion ofthe NET 9111mprolJC1JlCnl Act of 2008, Report and Order, FCC Og-249, fa 3
(reI. OclOber 21, 2008) ("The NET 911 ACI uses lbe term "IP-¢Il4bled voice service," Which is given the same
meaning as "intetCOnnecled VolP service" as defined by sectioa 9.3 of Ibe Commission's lUIes. See NET 911 Act §
101(3); Wireless 911 Act § 7(8). For the PIDJlO'" of this Order, the terms "1P-enabled voice services" and
"interccmnecled VolP" are used synonymously. Az!. interccmnected VolP service is a service that (I) enables real­
time, two-way voice C()lnmunications; (2) requires 8 broadband connection from the user's location; (3) requira IP­
compatible customer premises equipment and (4) permits users generally lO receive calis that originale on !be
public switched telephone network (PSTN) and to terminate calls 10 lbe PSTN. See 47 C.F.R. § 9.3:'
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"broadband services," see OCGA § 46-5-221 (defining broadband and VolP services), both are
effectively removed 'from the PSC's regulalory jurisdiction in the same manner. This provides
further instruction to Georgia Power, ifany were needed, that the law does not consider VolP to
be the same as telecommunications service or telephone service, even if they perform the same
functions.

Thank you. in advance for your assistance. We look forward to receiving your response.
I !

Sinc~r~ly, 'r:)l~
, .! ,.':t, / ,

/ '. :L-( 1,,_.~ ,. \.L,:{" I

JoImD.'Seiver ! "'­

Chrjstopher A.,Fedeli
/ .

cc: Stephen Loftin
Robert P. Williams II
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CharI"" A. Robe
Darliellc Burl
Phone: 202.373.6000
Fax: 202.373.6001
charles.rohe@binghnm.com
dll.~icnc.burt@bingham.com

Au.~s1 1, 2008

Via Hand Delivery

Marlene H. Dortch, Secretary
Federal Communicalions Commission
Ollice of the Secretary
445 12th Slree~ S.W.
Washington, DC 20554

Alf,xander P. Slarr, Esq.
Marli:eI Disputes Resolution Di vision
Enforcemenl Bureau
Federal Communications Commission
445 12th Street, S.w.
Washington, DC 20554

m~@~D\!1[Em

UIJ AUG 05 2008 W
By

Re: EasyTEL Communications, Inc.; Requcst for Mediation of a Pole Attachment
Dispute

Dear Secretary Dortch and Mr. Starr:

80stoll
Hanford

Ho.... hili
Londo_

los ..",el"
N.wYork

Orans, (ounly

San Francisco

Sanl. Monic'
SlUeDn Valley

'ollyo
Walnllt Crull

Washi"'rID'

81ngharn Mc(ulthen UP

2020)( 5trul MW

wUtt'Il'~IlIl, DC
:10006-,806

r 20:1.373.6000

f 202.]7).6001

bhlsh,m.(Oll1

EasyTEL Communicntions, lnc. ("EasyTEL'? requests the Enforcement BulCBu's
assistance in mediating an ongoing pole attachment dispute between EasyTEL and the
Puhlic Service Company of Oklahoma ("FSO'? The dispute ari... out of FSO's
discriminatory application and incorrect computation of its pole attachment rate in
Oklahoma. The Bureau's intervention is needed to compel FSO to comply with the
Commission's roles regarding pole attachments.

Parties and Jurisdiction of the Federal Communications Commission

Ea"yTEL is an Oklahoma corporation whose principal place of business is 7335 S. Lewis
Ave., Suite 100, Tulsa. Oklahoma 74136. EasyTEL offers video and telecommunicationa
services in Oklahoma, including Tulsa, Jenks, and Broken Arrow.

FSO, a unit of American Electric Power, is located at212 East 6th Street, Tulsa,
Oklahoma 74119. PSO owns and maintains utility poles in Oklahoma. On information
and belief, PSO is not a railroad, is not cooperatively organized and is not owned by the
Federal Government or any State.

Af71611128.1
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111e Slate of Oklahoma has not certified that it regulateo pole attachments, and therefore
the~ Commission has jurisdiction in this matter.

Background

EasyTEL has a pole attachment agreement in effect with PSO, and pursuant to that
agreement, has attached cabJjng to utility poles owned and controlJed by PSO. PSO
charges EasyTEL the maximum "telecommunications rate" permittcd under FCC
rel:uJations, found at 47 C.F.R. § 1.1409(e)(2), because EasyTEL offers both
telecommunications and video services.

In May 2008, EasyTEL received notice that its rote to attach to PSO's poles would
in"rease to $25.31 as of July 1,2008. EasyTEL also discovered around May 2008 that
PSO charges a lower "cable rate" Lo COl Communications. Inc. ("Cox''), one of
EasyTEL's competitors for both video and telecommunications customers. EasyTEL
aslced PSO to explain why a different rate was charged to Cox when both Cox and
EasyTEL provide tile same types of services. PSO replied that whereas EasyTEL admits
proViding both telecommunications and video services, Cox claims to provide only video
and broadband Internet access services (including YolP). EasyTEL has advised PSO that
Cox provides bolb telecommWlications and video ..,rvices, as evidenced by the fact that
affiliates of Cox have filed intrastate local exchange service tariffs with the Oklahoma
Corporation Commission for service territories lbat include Tulsa. PSO failed to provide
further explanation about the application of different rates. PSO hus failed 10 reduce the
rate charged to EasyTEL, and to the best of EasyTEL's knowledge has not increased tile
rate it charges Cox. Accordingly, PSO is maintaining a discriminatory pole attachment
rote regime that berJefits the larger, entrenched cable operator, Cox.

On June 6, 2008, EasyTEL requested PSO provide information on its calculation of rates
for telecommunications attachments, to which PSO provided a response on June 20,
2008. Upon review of tile computation, EasyTEL found the PSO uses the formula set
forth in the Commission's rules at 47 C.F.R. § 1.I409(eX2). However, PSO uses the
formula with a faclor of 3 for the average number of allaching entities. On July 9, 2008,
EasyTEL asked PSO to explain whether the use of 3 attaching entities is derived from the
FCC's rebuttable presumptive average as set forth in 47 C.P.R. § 1.1417(c) or wheth~
PSO has established its own presumptive average, To date, PSO has not responded to
thaI inquiry.

PSO Falls to Apply its "Telecommunications Rate" on a Non-Discriminatory basis
to Providers of Telecommunications and Cable

Section 224 of the Communications Act of 1934, as amended, and the, Commission's
n~es require a utility such as PSO to provide telecommunications carriers and cable
system operators with non-discriminatory access to poles. Ea8yTEL and other providers
of both telecommunications and cable services must be charged the same pole attachment
mte. By charging Ea8yTEL the "telecommunications rate" and failing to charge the same
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rat" to similar providers, such as Cox, PSO violates the requirement 10 apply its rates on a
non-discriminatory basis. If~lis violation is not addressed, EasyTEL's operations will be
adversely harmed as it will be forced to absorb an additional cost not imposed on its
competitor or jts competitor's customers.

PSO Fails to Usc the Relevant Presumption for Number of Attache...

When a utility elects to charge the maximum rate allowed for telecommunications
carriel'S under the Commission's roles, it must use thc formula set forth at 47 C.F.R. §
1.l409(e)(2), including the FCC's presumptive average of 5 attaching entities for an
urban area such as Tulsa, uoless it establishes its own presumptive average number. PSO
has failed to demonstrate that it has established its own presumptive average number of
attache... and wrongly uses a presumption of 3 attachers for an urban aren. Therefore,
PSO must recalculate the applicable telecommunications rate using a presumptive
av"rage of 5 attaching entities. In addition, PSO should only charge EasyTEL a rate
calculated with the correct computation in future invoices and should credit EasyTEL's
ac<:ount to true-up overcharges incurred since July 1,2008 when the current rate look
effect.

Ea:;yTEL has exchanged conespondence and hIlS had one telephone conference with
counsel for PSO since this maUer carne to its attention. We believe that nllther progress
carmot be made without the Commission's assistance. On August 1,2008, PSO's
counsel was notified that this request for mediation would be filed, but EasyTBL has no
knowledge of whether PSO will voluntarily agree 10 mediation. If PSO declines to
participate in mediation, EasyTEL expects to proceed with a formal complaint.

Sincerely yours,

()~~
Cblll'les A. Rohe
Danielle Burt

Counsel for EasyTEL Communications, Inc.

cc: T. E. Kloehr. EasyTEL
Thomas G. St. Pierre, Counsel for PSO
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